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OPINION

ORDER 
This action is currently before the court on defendant Future Graphics, LLC's motion to dismiss [Doc. No. 10].

I. Statement of Facts 
The following facts are derived from the complaint and construed in a light most favorable to the plaintiffs.
The plaintiffs brought this action setting forth causes of action under federal and state Racketeering Influenced and Corrupt Organizations Acts ("RICO") as well as state law claims for civil conspiracy, breach of warranty, breach of contract, and unjust enrichment [Doc. No. 1]. The plaintiffs are individuals who purchased business opportunities from defendants Richard Morrell, his family members, and his corporate entities (the "Morrell Defendants"). 1 Essentially, the plaintiffs purchased the opportunity to become  [*3] distributors of Future Graphics' remanufactured ink cartridges. The named plaintiffs seek to represent a class of distributors of Future Graphics ink products. The potential class consists of more 500 members who invested millions of dollars but were provided with worthless product.

1   The "Morrell Defendants" consist of all named defendants other than Future Graphics, LLC.
According to the complaint, the defendants sold the plaintiffs and proposed class members what was represented to be a turn-key business opportunity. The investors paid the Morrell Defendants a fixed sum of money in exchange for the opportunity to sell and distribute a line of Future Graphics' ink cartridges guaranteed to generate monthly income through the resale of the ink products to retail customers.
After making full payment to the Morrell Defendants for the initial shipment of goods, an investor would receive the goods directly from Future Graphics. Meanwhile, the Morrell Defendants would pay Future Graphics for the goods immediately upon shipment. According to the plaintiffs, Future Graphics would ship only defective, unmerchantable products directly to the investor.
The plaintiffs further allege that upon the  [*4] receipt of complaints and demands for refunds, the corporate entities set up by Defendant Richard Morrell began to go out of operation. Thus, the plaintiffs contend that they are left with no recourse against the entities that received money in exchange for worthless goods.

II. Motion to Dismiss by Future Graphics 
Future Graphics has filed a motion to dismiss [Doc. No. 10] pursuant to Federal Rule of Civil Procedure 12(b)(6) with regard to Counts 1, 2, and 4-14. In briefing the motion to dismiss and the opposition thereto, Future Graphics and the plaintiffs rely on Georgia law with respect to the state law claims. Accordingly, the court, in analyzing the state law claims, has relied on Georgia law as well.

A. Counts 1 and 2: Federal and State RICO Violations 
Future Graphics contends that the plaintiffs' causes of actions brought pursuant to state and federal RICO statutes fail to state a claim against Future Graphics.

1. Federal RICO 
Future Graphics argues that the plaintiffs failed to: (1) allege that Future Graphics' racketeering act caused their injuries; (2) plead the existence of a RICO enterprise; and (3) plead the fraud claim with requisite particularity.
To state a claim under RICO  [*5] a plaintiff must allege each of the following: 1) conduct; 2) of an enterprise; 3) through a pattern; and 4) of racketeering activity. Sedima S.P.R.L. v. Imrex, Co., Inc., 473 U.S. 479, 105 S. Ct. 3275, 87 L. Ed. 2d 346 (1985). To establish a pattern of racketeering activity there must be at least two predicate acts of racketeering activity. 18 U.S.C. § 1961(5). A racketeering activity is any act indictable under certain provisions of the United States Code, including mail and wire fraud. 18 U.S.C. § 1961(1).
Rule 9 requires that in averments of fraud, "the circumstances constituting fraud . . . shall be stated with particularity. Malice, intent, knowledge, and other condition of mind of a person may be averred generally." Fed. R. Civ. P. 9(b). While the particularity rule serves an important purpose in fraud actions by alerting defendants to the precise misconduct with which they are charged, Durham v. Business Management Associates, 847 F.2d 1505, 1511 (11th Cir. 1988), the Eleventh Circuit has adopted a more flexible standard regarding the level of particularity required to plead fraud claims. General Cigar Co., Inc. v. CR Carriers, Inc., 948 F. Supp. 1030, 1035 (M.D. Ala. 1996).
In the case at hand,  [*6] the plaintiffs' complaint alleges that all of the defendants operated an enterprise to carry out the illegal scheme of providing the plaintiffs with worthless goods in exchange for money. With regard to predicate acts, the plaintiffs' allege that all of the defendants committed mail fraud, wire fraud, witness tampering, interstate and foreign travel in aid of a racketeering enterprise, and engaged in monetary transactions in property derived from specified unlawful activity. Specifically, the plaintiffs allege that all of the defendants disseminated marketing materials to obtain money by means of false pretenses. Additionally, the plaintiffs allege that Future Graphics shipped defective, unmerchantable goods through the mail. The complaint further alleges that as a result of these activities, the plaintiffs were injured through the loss of money, which they sent to the Morrell Defendants via wire transfer, a portion of which was in turn forwarded to Future Graphics, in exchange for what turned out to be worthless goods.
The court finds that these allegations are sufficient to survive a Rule 12(b)(6) motion with regard to the plaintiffs' federal RICO claims. Accordingly, the motion to  [*7] dismiss Count 1 is DENIED.

2. Georgia RICO Act 
Future Graphics argues that the plaintiffs failed to allege underlying predicate acts necessary to state a cause of action under Georgia's RICO Act. Under Georgia's RICO Act, "[i]t is unlawful for any person, through a pattern of racketeering activity or proceeds derived therefrom, to acquire or maintain, directly or indirectly, any interest in or control of any enterprise, real property, or personal property of any nature, including money." O.C.G.A. § 16-14-4(a). A "pattern of racketeering activity" means engaging in at least two incidents of racketeering activity. O.C.G.A. § 16-14-3(8)(A).
As set forth above, the plaintiffs have alleged that the defendants engaged in mail fraud, wire fraud, witness tampering, and interstate and foreign travel in aid of a racketeering enterprise. The court found that these allegations were sufficient to state a cause of action under the federal RICO statute. Future Graphics has not alleged and the court is unaware of any additional requirement for alleging underlying predicate acts under the Georgia RICO Act. Accordingly, Future Graphics' motion to dismiss Count 2 is DENIED.

B. Count 4: Civil Conspiracy 
A  [*8] conspiracy is "a combination between two or more persons either to do some act which is a tort, or else to do some lawful act by methods which constitute a tort." Cook v. Robinson, 216 Ga. 328, 328, 116 S.E.2d 742, 744 (1960). Future Graphics argues that the complaint fails to allege that: (1) Future Graphics had an agreement with any other person to accomplish an unlawful act; (2) Future Graphics committed acts in furtherance of the conspiracy; and (3) Future Graphics committed a viable underlying tort.
As set forth above, the plaintiffs have sufficiently alleged the underlying fraud claims. Furthermore, the complaint alleges that the defendants formed an enterprise with the Morrell Defendants for the purpose of exchanging its defective "junk inventory" for the plaintiffs' money. In furtherance of the conspiracy, the plaintiffs' allege that Future Graphics (1) participated in marketing tactics with the Morrell Defendants in order to convince the plaintiffs of the legitimacy of the business opportunities, (2) accepted payment in full from the Morrell Defendants prior to shipment, and (3) shipped defective products directly to the plaintiffs.
The above recitation is a simplified summary  [*9] of the plaintiffs' allegations in support of their civil conspiracy claim. The complaint is quite detailed about the alleged activities of Future Graphics and the Morrell Defendants in perpetrating a scam upon the plaintiffs. These allegations are sufficient to state a claim for relief. Accordingly, Future Graphics' motion to dismiss is DENIED.

C. Count 5: Agency and Respondeat Superior 
In Count 5 of the complaint, the plaintiffs allege that all the defendants "were agents, each of the other, operating, acting, and otherwise conducting and comporting themselves at the direction, with the express or implied consent, for the benefit, and in the name of one other [sic], within the terms and limits and to the extent, whether express or implied, of the agency relationship that existed between them, for the purposes of undertaking and accomplishing those actions complained of herein." See Compl. at 57 [Doc. No. 1]. Future Graphics moves to dismiss this count on the grounds that neither agency nor respondeat superior are independent causes of action. The court agrees. Therefore, to the extent the plaintiffs are asserting an independent cause of action under the theories of agency and respondeat  [*10] superior, the motion to dismiss is GRANTED with regard to Count 5. However, to the extent that the allegations of agency and respondeat superior relationships existing between the defendants 2 are merely factual allegations that support other causes of actions, the motion to dismiss is DENIED.

2   Because this is a Rule 12(b)(6) motion to dismiss, the court makes no ruling on whether the plaintiff can establish agency or respondeat superior relationships among the defendants. That determination is appropriate at the summary judgment stage of the litigation.

D. Counts 6-8: Breach of Warranty Claims 
Future Graphics has moved to dismiss all of the plaintiffs' breach of warranty claims on the grounds that the plaintiffs failed to allege that: (1) future Graphics made any statement to the plaintiffs regarding the condition or quality of Future Graphics' products; (2) Future Graphics described its goods as part of the basis of the plaintiffs' bargain; or (3) the plaintiffs received samples of Future Graphics' products. Finally, Future Graphics argues that the plaintiffs' breach of warranty claims must be dismissed because the plaintiffs are not in privity with Future Graphics.
Warranties related  [*11] to the sale of goods arise under Georgia's Uniform Commercial Code. O.C.G.A. §§ 11-2-313-15. The plaintiffs have alleged that Future Graphics and the Morrell Defendants disseminated marketing material indicating that their products were guaranteed. Furthermore, the plaintiffs have alleged that Future Graphics and the Morrell Defendants made express representations that their products met industry standards, were free from defects, and were merchantable.
With regard to privity, the plaintiffs have alleged that Future Graphics had direct involvement in marketing the "business opportunities" that the plaintiffs were induced to purchase. Additionally, the plaintiffs allege that Future Graphics offered the plaintiffs express warranties. And finally, the plaintiffs allege that Future Graphics shipped the products directly to the plaintiffs.
While Future Graphics is correct in that an ultimate purchaser who is not in privity with a manufacturer cannot bring breach of warranty claims against that manufacturer, Gill v. Blue Bird Body Co., No. 05-10466, 147 Fed. Appx. 807, 2005 U.S. App. LEXIS 11626, at *8 (11th Cir. Jun. 17, 2005); Lamb v. Georgia-Pacific Corp., 392 S.E.2d 307, 309, 194 Ga. App. 848, 850 (1990),  [*12] the plaintiffs allege much more than a consumer-manufacturer relationship between themselves and Future Graphics. A more developed record may establish that Future Graphics was merely a supplier for the Morrell Defendants, but for purposes of deciding a Rule 12(b)(6) motion to dismiss, the court finds that the facts alleged by the plaintiffs, if proven, are sufficient to establish that they were in privity with Future Graphics. Accordingly, the motion to dismiss is DENIED with respect to the breach of warranty claims.

E. Counts 9 and 10: Breach of Contract 
Future Graphics has moved to dismiss the plaintiffs' breach of contract and breach of third-party beneficiary contract claims.
Under Georgia law, a plaintiff states a claim for breach of contract when he alleges: (1) the parties had a contract, (2) which the defendant breached, and (3) the plaintiff suffered damages. See Budget Rent-A-Car v. Webb, 220 Ga. App. 278, 279, 469 S.E.2d 712, 713 (1996). Future Graphics argues that the plaintiffs have failed to allege that they entered into a contract, written or oral, with Future Graphics.
A review of the complaint, however, reveals that the plaintiffs have alleged that various contracts exist  [*13] between themselves and the defendants based upon purchase orders exchanged among the parties. While this bare bones allegation would require supporting evidence to survive a summary judgment motion, at this stage of the litigation, the court finds that the plaintiffs' allegations are sufficient to state a claim for breach of contract.
Turning to the claim for breach of a third-party beneficiary contract, Georgia law defines a third-party beneficiary contract as "one in which the promisor engages to the promisee to render some performance to a third person." Starrett v. Commercial Bank of Georgia, 226 Ga. App. 598, 599, 486 S.E.2d 923, 925 (1997). Future Graphics argues that because the plaintiffs have failed to: (1) attach contracts between Future Graphics and the Morrell Defendants and (2) allege that the contracts were intended for the plaintiffs' benefit, this claim must be dismissed.
Future Graphics has not cited any authority requiring the plaintiffs to attach any alleged third-party beneficiary contracts to the complaint. Moreover, the complaint alleges that Future Graphics agreed to provide goods directly to the plaintiffs in exchange for valuable consideration provided by the  [*14] Morrell Defendants. The plaintiffs further allege that Future Graphics breached this agreement. At this early juncture in the litigation, this allegation is sufficient to state a claim for breach of a third-party beneficiary contract.
The complaint sets forth allegations related to a breach of contract and breach of a third-party beneficiary contract that are sufficient to pass muster under the 12(b)(6) motion to dismiss standard. Accordingly, the motion to dismiss counts 9 and 10 is DENIED.

F. Count 11: Unjust Enrichment 
Future Graphics moves to dismiss the plaintiffs' claim of unjust enrichment. The theory of unjust enrichment applies when there is no legal contract and when there has been a benefit conferred which would result in an unjust enrichment unless compensated. Smith Service Oil Co., Inc. v. Parker, 250 Ga. App. 270, 271, 549 S.E.2d 485, 487 (2001). Therefore, this claim is an alternate claim to the breach of contract claims discussed above.
Future Graphics argues that the plaintiffs' unjust enrichment claim fails because the plaintiffs purchased the products at issue from the Morrell Defendants, not from Future Graphics. Again, Future Graphics is ignoring the plaintiffs' allegations  [*15] that Future Graphics worked in conjunction with the Morrell Defendants to induce the plaintiffs' to exchange money for the goods Future Graphics shipped to them.
The court will reiterate that it is possible the allegations of unjust enrichment will not be supported by the evidence in this case, but taking the plaintiffs' allegations as true, there is a viable unjust enrichment claim. Accordingly, the motion to dismiss count 11 is DENIED.

G. Count 12: Disgorgement 
Future Graphics has moved to dismiss the plaintiffs' claim for disgorgement. Future Graphics argues that disgorgement is not an independent claim for relief. The court agrees. With regard to the allegations in the complaint, the plaintiff is seeking the equitable remedy of disgorgement.
Future Graphics next argues that disgorgement is not a proper remedy against it because the plaintiffs have not properly alleged that Future Graphics engaged in any wrongful conduct as to the plaintiffs. As set forth above, the plaintiffs' complaint has sufficiently alleged state and federal RICO violations, breaches of warranty and contract, and unjust enrichment against Future Graphics. Therefore, the plaintiffs may seek the remedy of disgorgement  [*16] should they succeed on the merits of the underlying claims. Accordingly, the motion to dismiss Count 11 is GRANTED to the extent the plaintiffs seek to state an independent cause of action for disgorgement, but is DENIED to the extent that the plaintiffs are seeking disgorgement as an equitable remedy.

H. Count 13: Declaratory Judgment 
Future Graphics moves to dismiss the plaintiffs' claim for declaratory judgment arguing that the plaintiffs are not seeking to prevent a future injury. Rather, Future Graphics argues, the plaintiffs are seeking redress for past wrongs. The purpose of the Declaratory Judgments Act is "to settle and afford relief from uncertainty and insecurity with respect to rights, status, and other legal relations." O.C.G.A. § 9-4-1. "[W]here the rights of the parties have already accrued and there are no circumstances showing any necessity for a determination of the dispute to guide and protect the plaintiff from uncertainty and insecurity with regard to the propriety of some future act or conduct, . . . , the plaintiff is not entitled to a declaratory judgment." State Farm Mutual Automobile Insurance Co. v. Hillhouse, 131 Ga. App. 524, 525-26, 206 S.E.2d 627, 629 (1974).
The  [*17] complaint does not allege the possibility of future harm. Moreover, the plaintiffs have not opposed the motion to dismiss with respect to Count 13. Accordingly, the motion to dismiss Count 13 is GRANTED.

I. Count 14: Punitive Damages and Attorney Fees 
Future Graphics moves to dismiss the plaintiffs' claims for punitive damages and attorney fees on the basis that the underlying claims are subject to dismissal. As set forth above, the plaintiffs' complaint has sufficiently alleged claims for state and federal RICO violations, breaches of warranty and contract, and unjust enrichment against Future Graphics. Therefore, the plaintiffs may pursue punitive damages and attorney fees. Accordingly, the motion to dismiss count 14 is DENIED.

III. Conclusion 
Based on the foregoing, Future Graphics' motion to dismiss [Doc. No. 10] is DENIED in part and GRANTED in part. The motion is GRANTED with respect to Count 13 in its entirety, Count 5 to the extent that the plaintiffs seek to set forth independent causes of action for agency and respondeat superior, and Count 12 to the extent that the plaintiffs seek to set forth an independent cause of action for disgorgement. The motion is otherwise DENIED.
SO  [*18] ORDERED, this 14th day of November, 2006.
/s/ Charles A. Pannell, Jr.
CHARLES A. PANNELL, JR.
United States District Judge



